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... ~.i~· / ~oDucixO!L . .. .' '
. ~ ., ~.~ ..•"'. ~.~ _. .., _ .'~ :-:-._, .,.... ~:~ . ........; -.,>:;.-.., '-~3-~._._ ," ..... :'.'" .

..... ':~.'
. seniJJ€t'i.·. t<y')juilding tenants and remidents> v"'i1s1rig pi%za-sized:

.:;:~~~~.~
. amounts :0£ ,traffic' from location . to 16c~HiL611..;·>::WiOro-·'·tbeii;ioftop~'.' ,; <~>v:.' .' .:..'~.' .... '., .;:' ". ..' .... . .........:.. ': ,:\~;::~·:::t\:<~·,;·;t:.~,·:::<;·:··;·· .~ .. :... ". .

the .wireiesmtraffic is' trap-swdtted tnrough':'w1;diilin¢' {generally

C~0xiai"~ablej 'tri. t~rminating .~~iPm#nt atMl"cib~~~i:':b~~~<~'~o~ated
"',:. i~~i~~~;':~h~ .~~il~~.n9·9~· ....: .o:::} ....:.

'::..: ~.'~';":. '{.~~>;.' "~ :-::'-:',";'.'; -- '::', ';"; ~:..'......~.---;" ~-., ",., "' ' .",. -' .
}linst~:E~~' .iJx:owth··.·aa a facilitimm~*:*m@d:c{:m;wet.it~r:·1n 'the

local exchange hasheen rmmpered by an inmbiJ,;tty'to 'lbt,ain .access
. - . -- '. -. ' . "

. , . ~.

to rooftops' on£airterm$i.~ 'd As '.dot;aL16d:in·.lWi.nStar~ID .comentsin.
,~". '.....'.. . ... '. . . . .~~. :. '.:~:,:', :'" .... ~:~.....> '. ~ ". "'~ .

'. '.~

0SDocket 9®",;Ut4g m$¥x)t landlords orbuildlnff oWnMfcs,tlavci, been

$X@:tdi~ing t.heir nlr.rnt)p~lY p0wer Wh011 J,g*nin~' r0oW~op afjaC€i 9

4 ' .
• . ' ..... .. .... ..'.. • ..•. . .......••.... ~.. .•.... ..... .' . ••..... . .. • v ••• ·W£tt:t0ut; xeaSc0nable access' to rooillt:;0ps~~< Win$t:ar,,·>< at'td· presutt'Mti¥:t ..

.other wireless carriers wware p%f;cltl:ded from 0f£ering

00mpetiti.vely",priced se1..vices to huildiUf.t 'tenants and reflkdent&L

, Sga. WinSt';ar .Coments in CS P06ketlfo 9 9%;:+84 ~
: Telecommunications fJervice.$. Ztwide Wiring (Aug" 5 t

199ft {~Wit1Stm: Inside Wiring Cormnents~}..

Many.of the offere.made hy huilding ownera for rooftop
accems have been unreasonable.. Au..offer to deal on .
unreasonable terrnz is' an unlawful refusal to· deal« . $..i:~

~:l!1..=:;; :11~ai~~~O~<4~ ~_,
902 F9~d 174~ 179 <:UH) (:itd Cit:" 1996L Q:mm:~i SOt) tLB.
936 (1%'W) ~ . ,



The" inab11ityto 'ivJcss$ rq¢£tops~:~':on reasonable terms
. '"

.', ~ ...'

.. th$ '.local ':"loop: and "the benefitg···:thcirkbr: ·tx}·:rill· .Ct.Hlsu~ners, .. ' In
,,' :' .:" :.:;: :: . "~., «/ ~:":~~:)'<.'::::": :;;." .:..::"/S:~;;:Wb<::·:\ <: . "..:/:. ."<. ... " "

, :; ptlrsuit '. of ° that goal ~" the C6rtmd.sirioTh)roAst'iritri:t-pret Section 224

.'~ .

.',-'," ' .

'. reasonable rates 1 te_~ and ctimltib10tH:/.::"·:·:·s1ich~6tibna""iiil'
pm~m±t wireless f}GBCrt to £10'Urigh~ lmading to ,,"'iura-nt' competition

. . ..- ~ .

in °thelocal.10op andothe£ tele:commutrLocitions services, . In"
". . ...

bl:Cu t ' ° the 1n.tro4uct:ion of' C0nwet::tt1.0hSh6t£1*··:providenum~rous

. .

. XX" W1$~WD.M ~rtXGmmS,,6WwWlf$~ xm $~mm]$ID'M24mnsw' ImfJLtrtJE mr:t(}1!$OV
lkenstJS",'

sect:dAtn 224 ~..xp%eSrtly ffi%l1d.aJ;en that utillt.iemp%ovide

t;Mtt~co_ni{.:;'atlonscarriers ~with nont1.iEcriminatory abaSES to " ..,

• ~,:Wi:.s;Dtmof-wa¥> ~l W'he Conrmission has concluded appropriately

·0%at the ltacceam .and reamorta.ble rate prt.tw±sions "of t{e.Qcicn.2.24
~ ".'

.. are apptlicahlewhmrea '" ., t,elctb0rrmtWn1.cat:@OtiH carrier eeeU5 to

install faeilitiertin a right-or~way nut does not make a phyaieal

Tnm term ~tutil:ity% is defined iiI tw~ct.ion 224 fa} {;t} ~ 47
lL B,,0 • § 224 fa} ti} f of the Cowm%lltl:ca.tiotls. Aet 'as any local
,.ezttinange c5/rrier Or electric f. ga:n~· .. water i steam or ot.her. ..'
public utility WllOOWllS or controls polea$. 'ducts? '%>oi1duits~
or rishtB~of~way.
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CkECa will be put 'to the ~;xtenrilve time antI 0$p¢nee of 'ohta,:1ning

rooftop access hy: negot:i.ating ,bU:1ldin£Hby"-'building ?":',

'1

G,

Bee 47 tLS .tz«, §§ 224{a) {4} £ {in' OJ ~.

In the ruarketplace?rooftopm and othaxaK.M:.leS$ points are'
treated aB rightti~{:Kf~way ~ . "
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of_P%o-",,~ding _their merviceto .customet'B and .. '::..
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potential' ::ctmtcMars inu··gfven building>:' wThr's~irrutlm.~·..·:t~as&n*j ",

the commnn(Jar~£~r':a~~eauhas notEd that ll tultili,t:~y.poles duct@t

and (,10uduits are regaraeft as ezsentli;'.dt fatdLli.t:Les $ aCC$S@ to

whi.ch :Lm vital for prnffiot:.ing the deployment of. cable tel'ff'1iston

11S~£.P1iblic Notice DA 95·,,;3-5 ~ Cowmo:n Curriei' Btiresu C.;tutions
0-rmers of Utility Poles {Jan, 11§ .1995} ~ .



conduitm'; :access' to righ.ts·-of.:-waY constitutes a,,4.e&~en.tial

" ': :.' ."~;~~~;~~ . ,>. .'

.' with >right~':'sm~,{~ler'·than those'held lJ;{ XtiECs··an.d utii$tiiML
.. ' :~:;~~-:.~'.' "'. ·~:T~<···;·'· .:.:(\ .;.~~ .... ," .. ::.~ ~;-,~ ..~.:. -'. . . ~ .",' .. '. -- ,;:. ·j~~I~Bfr::-·

.. It .is"well VAket:abliwhei( that a Slxigllt:>':pf",waySl tYfd:q,$,lly
," '. .' •. . :;:.~,~ / '->\.' " ,".:. . '.',', ': '., ,.'.... . ':, . .' :~%\~<> .
. refers ;toa, ~ r:tght:to %paee oyer·th¢ land, of ancthi:.rr~l ~q'y;1.s·
..... "........:/,\;:. t'.', ./..:.: .. ~. /<::"1j':·,: .....•. .':':'.. :.<!fJ.:"., .,.' .
considered'to 'be:an :eaiteroent~ •.. "fhat· de:fLniticn.has h$et;':{v:iopted

. . .' ..... ,....;...: ", .... .... . ... ' . ,,:. . 1.4 ..', .': . ::. . . .', ,;:~::\~:,i~ .. .
by~ among others~ the ILC~ CixcUit~ . the Fed.eral Circt1:iVi: v the

··Court. of Claims ~ 1(:; v~iiottS federal .dist~ict courts t 17· and;;'):-
-' .'. ~" .. '. ;.. '", . " .

. .~ ~.. "

3ga -25 Am" .JUT 2d il Basements and l~icense% .51 '7, Sga .14UtQ
. Blacks Law Dictionary 425 {3d ed, lJ%H {defining right>.<O,f.><'9nay .

> as ~mn eamem.a:ut for' passage or. accenn upon or acroSs the
lW1US of another)'~ .

smre Xb&JtiJsig:rn~mm @.Q£ie.t.yv*Q"J1ortou* 479 Vx2d842 i $53><$4
{P,C~ Cit:', 1.973) (en banD} (rigbJ:.:,"-of,«way includes arty ~~right

of passage oyer another peraonlm land*l inclu&ingrevocable
nermits i ;revocable licenses i and easumencs),'. .
$:' . '
'. - .' .

,S;$~ llQard of. ~Mnl0l su~imQ%@ v~lt&$..4~ 48 E. 3d 520~. 521'
{W*tL .Cir" 1$9S} {*l.tm;ights",ot!v--way$g:te another .t;enn far
easements '* whiahateposmGssory r:iqht0 itt aomeo-ne else $sfee
sim;p1.e estate. l$) j @$X,t"*"den.ie{L 113 LN :BiL :ttL 24 {lSS5} •.

'. ': .

1"1

'. .

m:ft@~lR±Ol1;miQmt1$RtZ;<~@$:ttqJ~«<:t",~<".tl~Sxf 3S W~d,\ el~
maGi' . 191. t19$Un .{nXwht-of.:"'llWY' is: %aneamement for passage or
access upon or ac%oss < the ladds of another ~ lr j {quot.at%.ou
omitted) ~ ..

~. J]Qilillnibi.atimU .Trghsrn.ig*~.eorB*v~.t.tm.~;Jml.$.; 863 W" Supp,
X9B~£ .i@19 n.< 1 {U,tr: Ea" 1.994){~A:mt%ht",qf;';4ay~" 1.s an >

easement" ~J; '. M±u£@j41-Erop.e:r!;&~~.Thb%\'V, .1tIf1$iuE *.' 'S22 .F"
SUPPy m5lliB., 1534. {'M~D" cal: X£H%H {name} ;@ethin v". JJ:~,aM .55$
w" $\tpp~ e63~ tl7.1. (Dx Or .. ::l.SB4) {mame} t WelJ:x: v. ~;.i.r ~~-%.@*,h

• • ...": j". ~ .
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" ' ' '.." '" ,,' ,,' :':,:"~" ",: ", lS : ",' .. :', , ",:, ' ,~, ,
, fiUW%ft't)'!J$' ptate courts»", Thuw z ' for eiiartlpl#~ the Supreme court

,,~~~~~t~~:~:O::~4i;ri:~:;Y.10'0£

RagclXdlci~~z,:,/whe~eve~ a utility bam ,5- ??glit';:M9 p?Ji1il. e::rvi:n:~ (rt,

;~~;~~~~~t;:~~~:o=':ta::!::·::o
"act:h:ues", to' :tel,etKJtttrrtttn:;icationm ,cart'::t*rm muc:t.L~aM{wJ.:t$l'e$zCL:@c:s

··pu4~;:f~::~~~i~~':i~4. '. ,.... ':i"\~',.
This.!J()fi~lti$ion ':isbuttre-saed by the Bt1r~$¥.·.6t:::;;InterioZ'~tl'

.re~a~i~;~~~~~t~-ot~way _or ~i~~~~.~l .Seotion

, 28tH); O~~H9) d$fines a '~:right""of;''',qayll as >lYrMn'p$bX'ic ,·lm.nf!$
.. ' . . . - ...;0• . : • -0

, ,authorizeatobett$¥.Mlor occupied purtr0ant to &::~%%ht~$f~~"'aM

, 91Hlnt,~IntU~z:Se¢tibu ?*, ~ DO < 0»5 (h)' d*i:inasa'~X';ight:,ot>};~ay

An~mitl@'!l.$.,..;::.. In),;L$.~ 3B3 t\ Supp, 145~ 1.48 (R,D •.W. Va.'
1974) (same)~

liWhh e~gq Rerbf$1$1e&:~*i. v*»..~£rrierr&m4<f 692 So,,2d
:91$ f 929 n. 1, (Fl.a ~ App ~ , jJj$7) {t<.:tnveYik"1¢e of a ~t r1g11t:>0£~waM
is generally held t.o trr§%atm only an nasmmaritY 1"f .&Jlder 11t; ,
~rBiL> 416 fLB",2d f.Hl6 z SSE {Va~ 1NltJ {samej,~ . $t~H;e 'colu:tm ,
alwo have :fO%U:M~ that 'deeds tunt ctrnvey a right»of»>way should

.':be construtfZd to ~x¢vid* only an eawetru:-:ll1t,;!i1£fh P'-fi.'4f ]fl'::own
'Y;t,lt~lh,f. 924 P~2d 90B {Was!!. 199B}} £tmm v~ bJ;,lext 601 .
So~2d EJ4 (Miss; 1.992); ttrawn '<;4ye:nn£fmtral C~X,$ 510
N..EL2d 641 {Xnd~ :lSS'l}; ~&:rink,St.-k..-.Nnrttt£%$.#:ternPSC~ 391
l'L~L2d J.tlQULD. 1..986).

a. krto gh~«C(.L }L~ U~li*,,~ 440 U.,S~ 608* 679 (1919j (l~Theme
:r-ights~of~wa}r are referred tC:&B t easem-ent$ 1:r'f
necessity.. ? ~l J, ,

§~ ¥h:'<!4}¢~JtV!:1JC.!11 494'U~B, lj J5 {WSSqi.

fJel$ 4$ C.F3.L§ 2$.@rLU~ ~*.l:lgSl$.

~7~



~authoriz'ittg the' UW$ 'of * right:Wof0waV:0'1Ml!k~' 'UW0n~ .M.n~ Q%

.~&~\~$6~ ~~,~::~~ie%on'.int~~ .

: ·:te%mination of ..a project ~ ~ {e~M&s.iH.atldidn;- The ge.nerouM s6Op*~

~ ~'
•. itig11ts0of;.w1aY···. f3-re. 't6.· be .grantcid ftr.i?&· mtl::tt~it'Udedf .purposes .

.:.;'. <--: ..;.:....~:.:._- ..:. ';~':~::~;.: .~~ ":". ~~ ..:••...•.•".:-:..:.~..~:: .... ,: .•...; ".', ". . .~-.' '. -. - ---- ;·:~~~fH~}~~·· ::>:.;.:;.>:'.~" - . .. "...", ~ ~. - -. ~ , ,- . . ':~k~lf~~~V:":"' ;r::,:·,·
runcrtut1i.ng: ' . .~ ' ":'":/~~/J.;:{.:. .- ";;/:',~( ..'::-

• J J • •• • ••~~~~~•••,:-:/. • <::.-.: ....;:;,..::.; .

.;. '.'. ··::tt):~e~'e'~9i.ra~ '.canats~. '(litCh&~'~1~l ~/~;;~~:p'ipa:~.imd .other .: ..
ftu.::dliti¢:s 'for ,the iWpoundment'?/gf;';tw:agei tranavottation or

:dimt~~~~?~ :~f: ~~tBrl . . v <)f.~f~:> ·<:It};. . . ~. '.
. {2} .pipe),inez and .other '$yst$m~"±iit t:hS;:diatiibutionof.
[certain} l±quidf{ and gases « '::V;:1iffiu.1 Yor storage .and' .
terro.:inal:fae11ities in cOrmet:ltiD0,,:thriie~"ith;' ..... .'

(3) pipelines*, emvlsion $ystem$~ and cOrl~ieyor beltfit for.
tr~sportat1on and distribution· o£" so114 .ruaterials a.n~ .'
facilities for the storage of i:1ut£h, Materials;
. - .:"..... " , . . .... . '. .

{4) Syst-eltlS 'for generatiol1t t:ranswLmmion a.nd
distribution of eloctr:tc energy; and .

. ,Hi:) ~tMlm§pss fox £r&nzw.:iE~iQtL·{xcreQ¢pt1.Qti Q~ ,a4.i9 ~
. television f telephor1@t telegraph 'arvloth@r 5 tyctt:oniQ
signals ~ and other memns of c~;::'.il:r,;mttfd.c.at'iQnB,~t .

mean t/nat· Sirighta"'Cf"'1<N%YSl do not pe'tMit &ctmHs .to buildingtj~

rOl'.::tfftopm t and other st:r1.Ujtu:wes <llWhawowd qi4W::1~ includeE.·ndt

9fi1t¥. the soil but eve%'}"thing attauhadbo it" Whether ·attached hy

tthe .course of· nature~ ~ .or byhuttis'h' tnU1G% ~ am ml~ERS ~Q

. ' .r0fu&~PJ:U:¢W_*-$1!tt.'fencem ~ ~Z4' A:5 noted :in BIae%:$ F I~aw' D±et±ona17'J f lmx£d

&me 4$ (LF~n" §§ 2HDfLO<t &: 2S.DfLGl«·7taj OJ) tew$lhas!s
addedJ~

@ee 43 C.F ~ R ~ §fi 2EOO~Q""1 tetr@has&n .sdun@} ~.

Smrn 6nC AntJux 26 Property § 12.

=B~



'. includes' '%anything ~th;iit;;:way boo. classed as real estate or real
. '. . .:' '.;. ";::':;.':,<.'. : .<:>:i~:::g;.;'-':.:·" : ;\ .'. . . ':. .' .'
prQperty~.· as.' well' am '¥+J:t~t:s' in .rise of ··the air$Fa?* .'above··thm .' ...

. ,~. .,
" .

Co, .

·with respect to'r~~~pp:ao¢*ssi'th* utility.rimed not
•• ';C'. '., ..::::.•.. :.... :..• ':. ,:·F:}J?~/:;.,>"': '., ..... >' . "..... ";' .' ...• '.

" '.: 'a6tital1v be accessing 'i:he:,~:':r$of :Lnor&ei fora telaco_nicatiollS
.. .'. . .' ,., :.., ~'.: .:'. . '.<: : <,'S~t?r:· ....,..: '. " '. ':'" . :.
..Cw/crier .to do. Zo,'und10r se9't!?n2a~$ ieenougnif the utility
: . .'. . . > i " . • y. ,-:' • (+'\f~h:·.· ..' '.' .,: .' . .
.possesses a right '"c.rr>way c.nr:~t¥a%cem%nt trhlch wO'Qld permit. aucli

,. . . '. ';'. '26' . :,';; . '. '. ': . :··G.Hf~~;, '. ". ".:'. . . . '.
$3:Jdasz',' It is' bladfu><lettikit'§:law tJ:uim an: Basement holder is

. , .: . outitl&d'to utiiiz'@ "tAa6bii6~:~~ib~1 i~prove~a~~s::'ri~i'.are 'r*ason,ably .

necessary -to car:r-;{ out the' purpcme ot the @asement' provided that

'" mucl1 new use iB 'suhztautial1y';, ciJmpatible. withthe'right-of«<way
. . :' " .. ". .

El~cke Law Dictio:p,fn:y 877 {6th ed, J's90},

flaB t 39 Am Jur 2d flighwaysf Stre.weD mild Bridges § 196
(~*p'Uhlic easement l;n a highway or ztx£ec is riot liraited .to
its surface but extends hoth upwerd and'dow:r:rward for m.
distance. mUffici,eut to acc~dat5 an well as to protect all
proper uses to which the way is Bubj0Gt. Sl

~. eta :t:ls ·In:tl~·M/.Y' ~DQ~$;MsHtllQM y:2"7 1",34 HJ4, ':loe {4th.
Cir. 1994}; gea Mk1£:o 25 Am Jur 2& Easementa and Licenses "
W$6 fright of way tuay be used hy its holder ~*in availing
himself of all modern i!!.'W%'t)'s.reme:nta of tb* age" Sl) ;. §@e 1,t1.BQ
39 Am Jur 2d Highways1 fH::reetB j and Bridges.lli 195 {~!t ia
settled law that the easemMt of.thB publici'll .a highway is .

. not limited to the particular methods: of use in.v{')gue when '.
the easement wae acquired f hut includes all new and i:t/W't"ovmd.
methods, th€ utility • '. " of' which trUlY aftewwa:rd be
discovered < < ~, It 1a not,mAterial that these new and
improved metJ:w4s < < • are mor€! onerous torthe m,,"ner of the
land; than those' {previously) . in use, ~~ t •



/
~,

" :tn~~,fQr~le,the.W~~irlJUit" " '

f:ound 'that, th,$'{,commoti;, law ,right: of ,eaaement' holders :'to utilize . ,
" , ' " " ;};J.%:~!}i . ',' ", ';..'. ' ·:'c. . .' ;.:'. .,' " . .... , .; :>:: ' .. , ,

tecibnologicalS&!rlNrove{fi#Ats .<.allowed 'a ~er'cOUW!1ny to sexing. ;'
: " '>', ,;[iflU4 .. }.,: ,'~ .,,;.:,>"<:::""'.: ",:<," .',:,'.. :.,: :. :"";.",,:>'~'. "

.television t:d£lsW!ssion"canles:,:eve.n tni:m,gh' i:tfl' easement ;perraitte<1

it "niyt(>:'i,,~.;~;1Ft~~~~."';>tte~~~w!.~~>S', ",'

. Since the,.p6wer;i.S'~mPany.was .etltltled to atr1.ng t€'fbivision. cables
.,"'; __ • __ ." - _. ,:. ~,":> )::.::: .:'" ',:':. :;-~~_~?lf4;;f; _._ ..'",__ ._>~ ,",_,". __ :., ...... ,<.", ..: .-.__ '_,'_'~' .:'.':_...<.. .. _>._~ __ ".~' '",:.:. " ': ..."_ . ~::~_: .: _", _ .:'...~,.~. ::~ ,',_.::, ,"_ :.>.. <. ;~:_ _ ..

"··'ievent.hougb> it':~)ta~:not>so doing} $ , the0:6tl:&t held that' a cable' ,
... ;"~':":, .. > ·;~';6);;/?··::· "<,", .~. "', .', '.'

. company,~ ~' Whicl1<~P:~ acquiied:t"igl1ts b;'UHe the power cDmpany ~ s
',p~les' ~~ 'eo~l~ li~~i*s0 'm'tri~g telev;iriion cable~L . In .dum$ the'

. . ..;,: '~"'" '". ,,:;Vi%\;\ c,' '... '.:." . .' ' " '

court· concludeq' t4~:t'~:;:the'cable 60wpani~mt00d in the' sh6e-w of the:'

0a$¢ment':hOlde~ p~~~kh}ow@arw ~nd COUld..' ek0rcisatho~e' right's
." ~> .
~ ~. ,.~.:

held {but not' neoezs$;jfily us¢d} by the easement holder., Such
':-",.' .'

,rights likewise accrue'to telecommunications carrier$under

Section 224~
, "

Finally; tftigre should be no doUbt. that an. easement, halder _is

entitled to erect stru.ctttt"es such as antennas upon the ea,sement,

or:t'ight~6f~way .. ~J:he Fourth Circuit haB held that the placenwMt:

of an additional wire on e pole ~d0ert not iwpose anymeening:ful

increase in the txnrdenS1 on the property O'?-ttler., 29 Indeed i

eesemtntts have heen fou.ri<i. to pexrkit the holder to Xay" ~ndeXB'routld
/ .

p&pes$ 31) maintain m. teUe:grapn aarons anotll$r i tf propeX''tYR' 31 'hang a .
. . • v

1<1 ~ at lD8><11t.L,

X:tl~< at 109 t~lThe fact that an additional wire would be
i::ntrt)duced to many othars on the poles doeB not impose any
meetlit1£ftulincrem:se in the btxt:den. on Shannon-dale 2 s interest.
in the tmder::tyingproparty,,~}" .

$".fi©. 25 ,Am" Jur 2d.~ Easements and Licenses ill, 7 ,

~,,10'"
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sign >:,n ~otheri$ w~J<l ~ 32 'erect various buiJtdings, and strutH:m:es
. - - ~ ..:.. -,

,.:.. ' --.:-~{}

, ··~·-·:tf. -".

the uf,;&!~y ,wpuld··hay~ "thG .:t:ight, t~o, placB,wuch eqUipment r so <:};:k;
" ,'<1f1JfS ,:':0:,<' ',,;::'\~ .:,',' .:' ',,','> ,,', "'" ,,' ,', ,,.,' ,',",': ""

wtiuld .:te£eedrittnm:lii:;ationw" carriers pur:atiknt to Bmction 224 ~ '. ' .. ~: .
."ff~21Y::'~<'<'~; .<>.:< :'S::,':; ..<;.:<:"' .::•...:...~ .:..,.,' . " '" ,.... '." , . . .' J. .

XXX,,' ~;;ti.~sSOC•.•t1W .Sft p.m' A_W~n)lM'~GY.~o ,.t1NMJtrLA~ , ... :,,'
l;;rtn~ql~~ ~~ID nus 'WOf{ ItmURmS""QF-U'W",WCtt " .. ' "',.

:rt~i.~:; ~~,:W(ffl'm~ tro DDlroC C~L&I:m,',
~:~~_--_~~~---:&~-~ .;¢eqtt$:r$:$ .u:t~tl~t±:~:$ PO mue a~4a;1*:mhle-· 'rtb:sir .. ".>.•

.rights~oi~~i~','to t¢le6orrnnunicationm' carriers,', Biven ··the ' >',

e0$ential~~~~re of zuchacces5 r the' Cowm.:tfuJion· should adopt .a
', .. _. _. _::- ??r\:---. :-.' _ ,".:-:'-::.- - ., ..

pricing metlgxlology',: and not rely on an ad hoc COmplaint vrocesa .

.As' ~n initial mtter~utilitie@ w.w· a11tlmDstdef~nit:uly'the

Iii&. at § 12 ~

Bme ~moy;r! lIme, atE ~ Cth v N :iiliHAff%@:tt .OfLaml~ 94'1 W. Sugy.
1301 t '1309-1310 {RJj:m"Ark<'" 1siiiffribtiiing that~Axkan$at#l t~aw .
detines Rright""of"'~N~yn as f*all gxottrtds ntH:ieZsuxy fox: side'

. tra~.:'{I{St· turn«outA13tq*pota~ wt.xitktfuop%i wm:ter ·gtationsJ · and
other nmeessarj' bttilding%~t and lu.:)ildi:nfj .that an .~ intennodal .
taGility~ fo.t: the reeeipt :and d.istrilmtion of freight :fell
within the meaning of rightmof~way}, ..

v

An easement affording access to ·n lue over: .land ad)acent to .
the water fl:UAy (ev@n ifsilantJ couvey a right to install and
use a dock from tj:te right",ofA1ay tq the lwJta,,' 'See 7$ Am JUT
'ad~ WharVes N 6<'

'. £ifJ;~' f:.lFt ~",:J;.nc "d 2'7 W~ 3d 'at :t09 {placemettt of television' .
cable wire is not inco'l%lpatihle h"ithBasammnt pemttingthe
stringing of telephone cable}" '



. . . . . . ~

incentive', to ,delay the' 'advent 'of: c0'ffi9¢tAtioil by U0W. entra:atc.
,:.' " .. ,.. ;;'> .... :~.;: ... '~:,.: ..... ,:.~.':' ..... ", ....: .... '. ", '.:, ",:'<.~ " '"

.," :1ndeed~' the Crimririwsionnas .observed t.hat:: m. ~\lt;:ility ::;t1lat It:\tmlf

:"{1itw;~~1~'::<:rt~'':~eati~s'!n*_ ~~*~ia~Y·
'·,·:.;~:J/and'· inCfN:ltive' tt,'USf5a' it.s control cnrer d£t1tributior;c~~acilities to

'i;:~;:~:~~re=::'::t:::;:;~:::U%$.
:'\~:t*at new entrant@.~ ,agreGments ;do flot un:fairl:y.,refleGt<~t.;~egr6ater
~~i~~;~}/ .... _".~; .-" -." __ ._~-.~._"';:'. -'.,:__ ,~_,~, >.:'~ _'. -.:.:.:: .. __ :~: ' "" ..:' _. '.:'' __ ' _ . '"_' ,'_ : __'_.' _::.' ::_ ...~""{:';:,<::.~:, <
;?WMrket power, of ·the i.nt.:,:ument' monopolist or olngopolirit>:> ,

. f'~?);';/" .~vl' ." .' .... ' , . '. ',':,.c'::;,
':.::kiWttiers", ." Price' regulation is the proper solution here ;as

':'{;;':&?".' , . ,, .' :., . , '. ,:".:. :~". '
- - .- ~:- .. :' .~..';:~.::, "wlit')J; «. . , '

... );'~'.;;<:~: , '. .... , .. . .
:~:f;·:~,,:~:~. -A pricing f()rfttUla wou'1d also 0hviatk~ another pre{bi@rii\~hidh

.>..:/~
. WOtl1;9 arise in. the absence of a fo:nmtla l namely~ that

j" ..

,tele,eorotmm.ications carriere such a5 ni11$tar hitiUld. he required to
, " . . . .' . ~

m$xgain' over access pr&0eson' a kw;i.1d1..nW"'by<tnlilding basis. })V$n

±.f such :negoti.ations t"~ould me conih10%@O fairlya.nit swiftly {which

is tr\ost likely :not. the cHes} ~ the sheer %'tu'Mbmr of Ilea,,'ot.:i.a.tiot1s
~ / .

w¢ttld slow'the rapid development Df 111..r0.1e%% telephonYl thert*..by'.

deprivin~t t~e. pUblic of at least one potential coweet-itor to the

TLSCs. Wireless cr~ECa would be p1.aced between tn$ proverbial

11

.~g ~ffmLentm.tt£1n ,.' of ' t11~,<LoDa1,<£~atiJ;~.Rrp~J'iaionm,»;!n
JthmTf!l'@Q$1~n:iat;j&ln* Ast, Qf 1ftft€~ :Flrst,: Report' and OrdtJr~
.:11. FCC Red 15451,,* 16tX1:t ttSB€}" '

&mm nn:ifot'W; famtt;1emft!l.tW,:,Roiit.0lt .51. Wed " Reg,,' 4:736 ~ 47421 24
tt98$1 (ahsent FCC regulation" op@r.ating ;ag:reements would

more directly reflect foreifPl monopoliats t .'Warket power); ,
~gMlt±g~tllic M"$m~MM$ingd$lft1Z;figet'73 FCC.2d 1:51. 1 30 (197S)
{elim±nati,l\g contract clm.u.sem required by oligopolists as a
result of their sllper::tor hargainittg power aS00rnpared 't,o a
potential new entrant ~dependent on them for any .substantial
sh.are [of bUEines$l~}~



............

xokk. }.tt1d .hard p;taoe~.endur$.lertWt:hy.neW$tiatioxw. and a cb~laint.

:~~;;:;#~;~;~:.:fai~~Fi©nr~' swift'a~eeaa by

'c' A ·..hr:ightline gene:ir::tft ·fo%W.Uln~ in contra8t~w(:m4dpeittdt..<}::?\ ....J. '~'" '.',':' . .:,",':.'. . . . '.', ~. . . . .

wtre,le~m.' ·CLi!Cs:·to.~trwif1tl/y\;bt;'ait\ ,acc0.@S without ..the "delays an/J,
'. :'~" "" .' '. :~. '../~~;~:/?~::.,'" '" ..', .'. \.: " :;, ,,\:,:>,(:.': ~~'::" '.~: :'.~:{> .. ~', ",' ~:'; ';._,~: .::' ._0 .:,., ',', :,'~'.'~,.':/" '" " ,~'. ':, -< ,..:' ." >',.,~',~, ", " ':' ,: : :', __ ." _ ,:'~.., ~
diff;t'6TI:kt~~8aSsodiati€ii 'in :baigaihing' with~th0 utilitie$~'

illd{M~~;?i~t; the';he~~t'<~f" t,h6': essential l%lc'ilitiem doct;ine. in the

,.... .xeoogUi~ibn'th~t sU~h·"faCil~ti4~: ~r~' properly' subject' to rate

'r:esU:ta~:~~~'~S':More~\pert'the le~gthY nmtrotintiotlB .f:fver·.price that'·

would "eri'~J6: :tind~~-an~d hoc"cottplaint' pioc~$s :would be curtailed'
., :.:" .~; . . .' ' .

Comm.issi6n:,:promulgated fO::t'mula trouldh.ave t:h.*· additional brinJ;riit

of cauJ3mr-sring CDwmis$ion"r€SO~Jrdeg !ae it' would"'reduce ·the need
.' . .t'" " , ~ • .•

. .

r;tght""Df~wri:v prices. Xndeed,. whate400 f:letbtfits wAght arl.se from

The Common carrieX'$ureau bam nobe4that the development Df
c~le television fac11itie% could be hi-uttered by
lxtlreasonable ,oonduct. on the wart of utility pole. own~r$~

See fiCOtr®Oh car'::tier Bureau Cautions OWners of Uti.lity
]lcles f ~ DA 95·<S5,. Public .)tot1co> '. {Tel, Jan 111 lS95} "

. Likewise,. utilities ooald sty-@le the growth Df wireleee
local e:xchange£aciliti.*~L .• . '.' ',' . , .

Justice {thau",Judge} Breyer haa notod that llregulators h " •

. have the expertise needed to a&trLtttater the fesseThtial
facilities]· doctrine las they] Imve !a statf' ~ for .axaw4*lef·
capable of finding .facte rel¥-te4 to.::t:a:tem"t'i 11~ Eon.
fH;:;ephet1 Breyer1 l'lTha CUtting E&@e of Arttitrust z Lessotl$
From Peregulatiol1 f ~~ 57 Jultitxust &,,$< 715 (lYSE) ;Hne Nlsq
~ ~2J.mW4nigm;t&mrtK~8;X8:&r£&W~ 10£ F ~2d lfHtt i 1132"'33

. {'7th Cit«} (~the' antitrust .lawt;. have i'mpoSed on firms .
controlling ID'l.esaent.ia1.facility t.he obllgat:i¢ll to make the
facility available on u<:H!"'dimcr:httinator,y tel:.'riW~q ~ 00:'1:1: ~

ani§d,. 464 II. 1L E91 Ct9BJ},

--13-



a%1 ad hoc' 6innPlaint .prQce.em wouldH be' dwarfed by a:nticotrlpetitive

bel1avior'~~:thepar~/0f~ the~~ghts~~f~WRYholders".: XnSUlrh' a'·· .. ~.
C(Jmmi~SiO~"V1f~raUi~a~~df~r~.~ia ~'~O~ld'ski~uiate '.c.Or~~tjii~ni!l.~k~·

" .. ," ~ :

l~cal ~chang~ 1'.Pf ·~e~n{:;inge~t;Y.barri@rs· ass6¢iatQd with :the
pricing' of :rOOf~OP acckw@,,: . ~ " .

XV. =T~~~~~::iS:===.~TPC<!lgg ME .
. ~ ~ "

. -. • ,.~ - ", .' 0) .0: •••_~:.,. " •~'. ~ •

. .Sect:ion. 2a4, requires that rates for accessing rights .......of>"'w.ay

,··::be Wjt1st··.·~d~ea~H)~~le~~4Q· In the Notic8? theCommiasion fOund

'::>'tbutthe nacc€nis ."and 'reaaonmble"xata prav'iaie:n%' of··Sri~tion224·'
'. . '. ".

. .
··'install facili.ties in a right~al>,wRY DuX::: does not make a physical

.' ·41
attat£hmenttoany wole~ duct or or.rm.duit, *l Wtnlfl~ the ;pricd..ng

fbr access to' r±ghtm~of~\'J'aYtnu$t bejuBt$ reasonW::{le~ and
• > ~ • • ~

. .' . ~ 2.' 42
:t1ondiSer4,'f(l.1.natory ~

$..1.: nottcrn~ the ·Commisf.donl s fr..urrrn.11a mustt~e eas}~ to a~n;@Y

und8' more import:'m.ntly~ :result in just and reaStN::puKle pricea ~

Ease of appl±cat±an im c:rik;±cal as a 0UMP@vaOtUe fO%fm,1la might

lead to very ±l:ts ±t seeks PO avoid"" lVrtng't:ny debates and

00mp11,a±nts ()"ll'er the pro:per applicat.ion o£ the fcn,"mula ~ .That: the

iW:r.tlu'Ulumt.tsu y;teld reasonable prices 1s a wrtU!~Jlct of both the

statute itself and cammon senBe~ Simply put; this goal wou.ld'be .

Sma 47 11~S .C" §§ 224 tnt (JJ &: (e) CLl ~

's.fAft ltotic8 at ~ 42 ""

Section ,2a4 (f) {lj. requires that ac@ees to right6~of-waybe
provided on a· tlondi$~rinrlnauoX'Ybani~L' That admonition '
shonld extend t.o pric±ng am well ~ .

~14.~



\r$$limed by 'fn1ml~:ing tltatxates are cbHt""f}a@ed and ¢to not; .require
~--~-'. .~-~

. the tel$ci{nhu~unicationscarri*r~to pay wOre 'than ita proportionate:

.SMra of t~~' :c6st.tP the'utility ·ofW*.1:ntaihing therigh.t of'
::. 4:1", :''', : .. ' :. . ,,:'
way".·····

'V" COWCLUSXQM«
... ; : ..:,' ~- .

x~ ~anC1usiofii wlnsear.1irg0:s'":th~ ci@_i~sio~ to ~defins'

rights~of~Way~~as to'u$<km ;f,h0fUllao~*m@right$h~ld !1}i
.'. _.' . -. ~ - - . . . ~ . .

util1tietJ: avai18ble to telecommunications·. carri6%$ .and to a¢iJpt

msohanimnm'dssigned to ensure that aeces@' torightm~oi>wayai'e

Made available at ju@t and reasoX1al>lepricea >

Respectfu.lly submitted 1

'Timothy Graham
Robert Eerger .
Jomeph tn)ndri ~ Jr"

w:n;sm C©~CAW:tON'$j mc«
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. .

WILMR!2 PAltlt &; fMUs!4t~

Buite JaD
T'nx@$ Lafayette Centre
1155 Zlat Stre:et f N~W>
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Atct:w:ne1!S For .Wiristar
Ccn6ttihications~ Inc,.

It :is not at all clear that e::oamting Eth:Od:(Jlogies foX' polB
act~)1~hmenta are appropriate for ri@htaw.of~waY~' Poles~ for
eumple f . are tar more sU$ceptihla of space and othel~ numeric.
oaloolationJz . {i"e,,~ it is not diffieult to determine the , .
w>:'~ . -# ~'l»...,.. ¥t>",<"l ~ :es,_#'! ~%.>.m" ....,...,'l».~"" ..,,< "....... ."~. #<:'<'>.'>'> k""l' J:i.\' -s..,1...-':<>',>,>.
@::t~e Q.f" ~u~ W~4>;.;> .,k~~ %.>i>!;~ nW.~7MX; 0% Wl:res :.t~ o;;~& .u,,,,", V-J~M.:~

are ri9'hts~of"'*@¥" That tNtit;L the rrrinc!ples of cO$t-bawe4
pricing arm as relevant to ri@ht.tJ-af~wayas to pol*.l$.
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TUB TERN llfLrGHTS-01L%'AYll NUWf BE lrfl'EF3.~RBT.ED :SfWP1JLY '1'0 INCLUDE
ROOFTOP J\CCBSS;

~ ROOFTOP ACCESS XS litl ESSBNTIAL FACiLI'1'\t :FOR TilE PRO';l1SION OF
WTRELESS '1'ELBC014NUNICp;.Tl01iN.-S: SEPViCES

~ l<:J::GBT~>·OF.. ~a~Y TYPICALLY MAY INVOLVE ACCESS 1.'0 BU:nX.n:NGS;
LOBBIES STAIRNAYS, ETC,

*,LECS RAVE NO :nrCB.NTIVB 1'0 MAKE THBiR RIOH'l'S-m>·WAY AVAILABLE
7'0 RiVALS WHO WUL, USE THE RIGl:r:rS~OP--WAY TO HOO LEtS ~

CtJSTOMERS

~ A PXfn l'(JR.MUlsl~ WILL REDUCE LEtS ~ OPPORT1J:NI'1'Y A1TD INCEtr:rIVE
TO USE THEIR COff:rn.O!., {JslBR RlOUTS --OF-· WAY 'I'() PRICE
A.NT!<XjMPETYTJVELY

*' RATE· DISPDT'BS FOR RIGHTS .. OF--WAY COfITINDE TO OCCUR, HILL
l'>hLMOST SIJRELY INCREASE $ litiD HILL NUT HB 2ME

$ INEXPBRIENCE NITS RtGHT$-(H?~WI~Y CA11NOT JUSTIFY THE LhCK or A
PRICING FOPJvfGtA AS THE ceX·1.KfSSIGn H}\S CREATED SUCH POW<>1"ULAD
IN SIt4ILAH CIRCUNSTANCEB

*' IHG}rrS~0F--WA'/ A.FE NOT TOO ;;'::OMPLS}{ TO BE CONDENSED T1ITO A
SJNGLB POW"1"tn:.JA

*' THE !NTERCONNB(~Tr.ON ORDER RBQUIRBS LEes TO USB THEIR. EMINENT
DOM_4I.N POWERS '1\) BSTAHLISH HNEN~~ RIGHTB--OF .. WAY TO
AO:::0l.,W10DATE ACCESS REQUESTS .BY DLIG1U1.;E (',,41.:<.klERS I. SUCH
POWERS OVERRIDE ANY (:'ONTR.J\C'l'UA.L LIM2.tATI0NS ON PR()VIDING
l~(;(;Er.;S

~ COURTS R!\VB HELD '.tHAT REQUEWflNG ENTIT'IESMUBT BB ALLOWED 'TO
llPIGGYBACKll 01-{ UTILITIES ~ BAsm4ZNTS

~. .R.,,"irrES f<if'JST BE C08T~BASBD AN'D RELATB ONLY TO LBC5 l ACTIYAf,
nIRECT COSTS OF' t.:1...4.K :rNC. ACCESS AVA r. IJUJLB
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WinBtar,

:cate fortr~u18.. t'!ould provide t:o tJ:10se
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The Cornrnission should 'bear in rnLw:L h;:::;:wev's:t', that fair .zmd
:nondiseriminat,ory' access to P010S~ ducts;: conduits, and
riqhts--of "way of ot.her ut,ilities alone t<dll not bri:ng nbouL
cot1lPetition in ths locf'.d. 10(:p, To help erWU·J:::·f..: thE; success
of loc,::d. loop cow:petitit:>l1;: th8 Cf:>f":.iJlission also fftUst addretlB
iSBu9B related to fa:i:c and 110n discriminatory aCCB:i:lsto
:n~-:~b·"":1 ~,;« r4-~~ht;.::·......... ~·::._:f_.;.:.v--";,:~~'t r:~~:~:·:"-:~-~:~~·:t··::~-:::·r l~A ·~::+-.,o;":-r'd·::~~~/';;: ""~):X-·':'-"~ ~--t"-'q )",">(r
~,~ . ..<..:l.''''<'''m "'::1U"'''-='' {.~m '<?H~2 ~ '.H'~"."""""""·"~'.J' ~ .<'<0' ""v~", ':::<..".<,< ,~. m"'> " ;vj

which 'ffilllYicipalities must vi)lue the puhLl<:; rights"of-way
"'<'<J'~';Ze'<"" ·th·'~ ~:T r::'''''l''t '''.,....1 "'CTC"'<:> t·~" ,. """" "nl'" ",,~y 1/"/'>0.1 nA"'r"",.,~""'"",,~hi>-' <':':....::;~::<~."'~ ...:.~.~~ ,,_" ~...-;.;;;... -,...~";..>/.'». A.;;;';~ ~ .;....~. '""""~:;»X:::: _>...);:;:;:::;:~ .~"".)-:,~_. ~;"k;,;; j _>U~''''' __":3· ...#"..;v.;...::. :=!;-:!;(:~:;',,~~~-;~-v-K>

are assess:l.ng t:f;ix··Jike :Cr:anchJ.s2 fees aga::trtst compet:iti've
!"""'lp0"'m~"1"'{"" "":::,, t··'" f:fn <:::; ) .... 'f'<"j"V'\ /l'':'>Y'{l l·,.',." ""'i»,$ <,H.;·'·;'· Hlj'('~'l l"l'<.~ ';~~ '1 "" <':'> ""n"l'w:s»- '."M'''W''.;''';; , ~.~.:.." w."" ~ ..,.. ;.S w: ~~-' _~ 'it h-.;, ~.:~.~: '~, ..:(;;::-:-:.<-".: A . •!>.~:.- ~ ,: /:..,:"" ~ A':-:,. (>~....:..._.;..>;.~ ;r;;-.. _ '-.ox.

ex.Y$nt of the u.se of the rl,gntB" ()f ··'tit!>..}'" but upon arbJ. traJ'y'
pf..::t;c€mtagcs of suell cOIT'Vtmies l qr<n1r.; X'l;:,<temles, Noreove:r:',
nmnicipaJ govm::nmentB a::t'e Je..rt'x::aging i%p:::~ope.rJy th,8i::r
BJ,ltho:r'iLy over 91.l BE;::::vi(H~ ~:l.nd bilJJ.ng ax:-:r.'nngeinBl1tB U)
c(.>e::rce cOlJ',petit.:ive 5er"Iicep:r(J',<idf:n:::'~J into entering int.G
.f'r-·:'Z::n~'«~·,.{.~~: ~)",,'"('-"';;,.'~-;':'~:Y~:'::;"-~::,::-.• -~.. ~•., ~»~~ :}.. o:-:-;~..... ""::: x...<<:,(-~:,~ "::....~.;~0 .:« .....~-f"n~~~.6.;..... --{t' ~ ":~ ......... ~~ -~7 ·r;o:/·~-~·": ~" '<0'-~~"'~
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nor nondi.$cx~imi.natoxy, Orl1.y the Corr:ffiJ.5s:t.on takE~8

decisive action t.o hold local govBr:·wuent.e t~) their mc:mdat.e
t::.ndl~:r Section 253 (c) to re>T:,..d::tc fa:i.t·and reasonable
cQmpensatJ.O'n.for the t,n::,;e ot public :r:1;{1:1t.s"<::!f-way Hill
caIT'vetition in the lz>::::al l(}op be a,,:;hieved,
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WinSb3,r reeogn.::i.'l,rt~~ that. the CC7f::'Ytisf:d,.cxn y, [\ I11tercoBD§:§&~.irm:.l

Order did not wJ/)Pt. NinSt.ar's Dosition that Section 2ZA
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their corporate pfficBS, Se* m.n.tJJtJ}t{DJ1$t~hi@It..J,}t'der~ II E'CC
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Or6X3T did. not addKeSg nt.ilit-icB l access chlisratiorw with
respect. to hu.:iJ.d.h~Hs<.,.".her:e the, u.t.ilities have righ.t,s~o.f"w'dY,

Those issuer.; i thcret'u-rn! ;1'i.'·e Dronerlv rais0d. in tbis
proceeding, ~ ~ H

WinSta:c tHiS set. torth its posit.ion on ri.ght$"of~:;"!1::W in its
Petition for" Cla::::,'ifi.cation or Reconsider0,tio11! ami its
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Nos, 96:98 and 95<LB5, as welL 11w~':ie r<l.~HdingH ~ ~ . ~th.ich f.tXe
att.ached to tJW$0 RepLy CmnrnentB" ,.. ·:rnmfu.n outstand::tDg <

G:hren the esspntial ;;::V;l..Z;:u:ce of r.lght.s'·-(:;'f,·way i WinStat' urges
Lhe Corcanir.;siol1 t,o resol"-le 8vd.ftly those issues I'ais~:d heT.~~in
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issues deferr:ed from CS Dccb.=:l:.: No .. 9h .. lB4, Sec
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